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NOTICE OF DECISION —~ FULLY FAVORARBLE

I have made the enclosed decision in your case. Please read this notice and the deeision

carefully.
This Decision is Fully Favorable To You ?

Anather office will procesa the decision and send you a letter about your benefits, Your local
Social Security office or another may first ask you for more information. If you do not hear

anything for 60 days, contact vour local office. P s
—}
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If You Disagree With The Decision

If you disagree with my decision, vou may flle an appeal with the Appeals Council,

How to File an Appeal

To file an appeal, you or your represantative, if you chonse to appoint one, must request the
Appeals Council to review the decision. You must make the request in writing, You may use
our Request for Review form, HA-520, or write & Jetter,

You may file your requsst at any local Social Security office or a hearing office. You may
also mail your request tight to the Appeals Council, Office of Hearings aud Appeals,

5107 Laesburg Pike, Falls Church, VA 22041-37255, Please put the Social Security number
shown above on any appeal vou file. ‘

Time to File an Appeal

To file an appeal, you must file your request for review within 60 days from the date you get
this notice. '
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The Appeals Council assumes you got the notice 5 days after the date shown above unless
vou show you did not get it within the S-day petiod. The Council will disrniss a late request
unless vou show you had a good reason for not filing it on time.

Time to Submit Mew Evidence

You should submit any new evidenca you wish to the Appeals Couneil 1o consider with your
request for review,

How an Appeal Works

Our regulations state the rules the Appeals Council appliss to decide when and how to review
a case. These rules appear in the Code of Federel Regulations, Title 20, Chapter 111,
Bart 404 (Subpart J).

If you file ap appeal, the Council will congider all of my dacision, even the parts with which
you agree, The Counctl may review your case for any reagon. It will review your case if one
of the reasons for review listed in our regulation exists. Section 404,970 of the regulation lists
these reasons.

Requesting review places the entire record of your cass before the Council, Review can make
any part of my decision more or less favorable or unfavorable to you,

On review, the Council may itself consider the issues and decide your case. The Council may
2lso send it back to an Administrative Law Judge for a new decision.

If No Appeal and No Appeais Couacil Review
If you do not appeal and the Council does not review my decision on its own motion, you will
not have & right 1o cowt review. My dacision will be a final decision that can be changed
only under special rules.

Your Right to Representation
You may appoint an attorney or other qualified person to represent you in any appeal you may

file with the Appesls Council. Your local Social Security office has a list of groups that van
help you find an attorney.

Ses Next Page . ﬁ ;/f
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New Application

You bave the right to file a new application at any time, but filing a new application is not the
same as appealing this decision. If you disagree with my decision and you file a new
application instead of appealing, you might lose some benefits, or not qualify for any benefits.
My decision could also be used to deny a new application for insurance benefits, if the facts
and igsues are the same, 8o, if you disagree with this decision, you shouid file an appeal
within &0 days.

If You Have Any Questions
If you have any questions, you may call, write or visit any Social Security office. 1f you visit
an office, please bring this notice and decision with you. The telephone number of the local

affice that serves your ares is (B18)Y570-0854, lis address is Social Security Office, 200 5.
Garfield, Alhambra CA 91801.

Lo Yo

Administrative Law Judge

See Next Page # ;/g
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LAW AND REGULATIONS

Section 202(a) of the Social Security Act provides that retirement benefits are payable to &
individhual if they are fully insured, they are at least age 62, and they have filed an epplication for
a monthly retirement insuranee benefir, '

Section 214{n) of the Act provides that an individual is "fully insured” if he has at least one
quarter of coverage for each calendar year slapsing after 1950 and before the year in which he
attains age 62, or the year of his death, whichever accmred first.

Beution 205{e)(3) of the Act provides that an individual's earnings record shall constinie
evidence as to his earnings and an absence of an entry in such record as to wages alleged to have
been paid to such individual for the period in question and may be overcome only by convineing
evidence to establish that wagea wers actually paid.

Section 210(j) of the Social Security Act provides that the tetm "employed " means any
individual who, under the usual common-law rules appliceble in detexmining the employer-
employce relationship, has the statua of employee, Generally such a relationship exists when the
parson for whom services are performed has the right 1o control and direct the individual who
performs the services not only as to the tesults to be acvomplished by the work but also as to the
details and means by which that result is accomplished.

Section 21 1(2) of the Social Security Act provides that for en individual to bave seli-employment
coverage under Social Security, the individual must be ¢engaged in a trade or business and have
net earnings from self~erployment income,

Section 211 (c) of Act provides that the term "trade or business” shall have the same meaning as
when used in sec. 162 of the Internal Revenue Code (IRC). Although the IRC does not define
the term "trade or business", certain criteria have been set forth in cowrt decisions and IRS
rulings for determining whether a trade or business exists. In determining the existence of a
trade or business, the good faith intention of making a profit or producing income, continuity of
operations, repetition of transactions or activities, regular occupation, end holding cut to others
as being engaged in the selling of goods or services are considered.

Section 21 1(g) of the Social Security Act provides that a self.employed individual must have
¢amed a mimimum of $400 in net self-employment earnings for any year after 1930

Section 215(a) of the Social Security Act defines the term “quarter of coverage™ as a period of
three calendar months in which an individusl has been credited with $670 in 1997, §700 in 1998,
and $740 in 1999 or more in self exoployment income.

EVALUATION QF THE EVIDENCE

The claimantq aiso known /RSN, w25 born in China on (RSN
aimar

1928. The claimant attained age 62 on June 15, 1990, the first moment of the day preceding the

#5/8
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anniversary of her birth (20 CFR 404.2(¢c)(4Y). The record shows that the claimant needs 39
quarter of coverage to be fully insured and to qualify for monthly benefits. The record indicates
that the claimant has 27 quarters of coverage as her earnings from self smployment for 1597,
1998 and 1999 were found to be not income from a trade or business and not considered self-
employment (Exhibit 9). The record indicates that the self-employed esarnings for the period of
1997, 1998, and 1999 were subsequently removed from the claimant's eamings record (Exhibits
9,p. 3 11).

The record indicates that the claimant reported that she was selfremployed a8 & babysitter. She
has been babysitting for more than ten years. $he started babysitting to supplement her income.,
She stated that she obtalned business by word of mouth, She testified at the hearing that she tock
care of her son's children off and on from 1980's throngh 1997 and her daughter's son from 1997
thraugh 2000, She took care of other children prior to 1997. She is now retived from babysitting
(Exhibit 6, p. 5).

The claimant submitted tax returns for 1997, 1998, and 1999 (Exhibit 2). The tax retusns
indicate that the clalmant paid Social Becurity taxes as a self-employed babysitter and that she
eamed $5,645.81 in 1997, $7,842.90 in 1998, and $2,7169.33 in 1999, The claimant subraitted a
statement from her next door neighbor indicating that her neighbor was aware that the claimant
waa babysitting in her home, people were seen bringing their children to the claimant's home and
that they chatted pocasionally when the claimant was outdoors with the children (Exhibit 5). Tax
retutns for 1998 and 1999 indicating that the claimant was providing child care services fo

were submitted at the reconsideration level (Exhibit 7).

Social Security Ruling 61-27 indicates that when an individual performs child care services in
ket own home and receives no dirsetion from the child's parent, except when special medicine
has be to be given, and where there is no evidense showing a right to control or direct such
individual in the performance of such services, the individual i not an employes with regard to
such services, but ix engaged 1 a wade or business.

Based on a thorough review of the evidence of record, the Administrative Law Judge finds that
the claimant was cugaged-in-atrade-orbusiness as a babysister, The record indicates that the
claimantperioitned babysitting services rvices in he hl:mmme_mthfnm.&fmm;gn OF (e pareny

when the children were ill. She stifed that the services pmvidcd were based on (Re child's noads.
The claimant stated that the children were-brought to her home in morning and picked up in the
gvening. The parents would ldwﬁe her if the child was sick or would require special atiention
(Exhibit 8). She was not un; ¥ the control of direetiof of the parent while performing daily
habysitting services, therefo ¢, she i is not considered an employee. The record shows that the
claimant performed babysitting s more-thian ten years and that it was her regular
occupation. She performed babysitting services for pay and profit to supplement her income.
She obiained business by word of mouth,

e —r

The Administrative Law Judge finds that the claimant was engagad it a trade or business as a
habysitter and that the income for the period of 1997, 1998, and 1999 are includibls in
computing her earnings from seli-employment. The Adrministrative Law Judge further finds that
self-employment earnings for the period of 1997, 1998, and 1599 should be restored and ereditad

265
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to the claimant's camings resord. The record shows that the ¢laimant earned a minimum of $400
in net self~emplovment earnings in 1997, 1998, and 1999, She is eredited with four quarters of
coverage for 1997, 1998, 1999 due to self employment income as a babysitter. With the restored
garnings from selfiemployment and quarters of coverage, the claimant is fully insured as she has
39 of the 39 required quarters of coverage. Since the claimant is fully insured, she is entitled to
retirernent insurance benefits under section 202(a) of the Soeial Security Act, as amended,

FINDING

Afier careful consideration of the entire record, the Administrative Lew Judge makes the
following findings:

1. The claimant filed an application for retirement insurance bhenefits on may 8, 2000.
2. The claimant requires 32 quarters of coverage for fully insured status,
3, The claimant was engaged in a trade or business as a babysitter in 1997, 1398, and 1959,

4, The self-employment earnings for the period of 1997, 1998, and 1999 are to be restored
and credited {o the claimant's earnings record.

5. The claimant is fully insured as she has 39 of the 39 required quarters of coverage.
6. The elaimant is fsily insured and is entiiled to retirement insurance benefits under section
202(x) of the Social Security Act, as amended.
DECISION

It ig the decision of the Administrative Law Judge that based on the application filed on May §,
2000, the claimant is fully insured and is entitled to retirement insurance benefits under section
202(s) of the Social Szcurity Act, as amended,

SAMUEL W. WARNE
Administrative Law Judge

DEQ 1 2 2002
Date

%k
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NOTICE OF DECISION - FULLY FAVORABLE

Date: o 8 Wil 206

an F €A 94116

1 have made the encloged decision in your case. Please read this notice and the decision.
sareflly.

This Decision is Fully Favorable To You

Another office will provess the decision and send you a Jetter about your benafits, Your looal
Social Security office or another may first agk you for more informevion, I you de not heer
anything for 60 days, contaet your fooal offics,

The Appenls Council May Roview The Decision On Its Owa

The Appeals Couneil may decide 1o review my decision even though you do not ask it 10 do
so. To do that, the Council must mail you anotice ghout its review within 60 days from the
date shown sbove, Review at the Council's own motion could make the decision less
Favorable or swifavorable to vou.

If You Disagree With The Decision

It vou beliave my decision is not fuily favorable to you, or if you disagree with it for any
peagor, you may file an appeal with the Appeals Couneil,

How to File an Appesl

To file an appeal you or your representative must requast that the Appesls Counell review the
decision. You mst make the request in writing, You may use our Reques: for Review form,
HA-520, or write a Jetter,

You may file yous request a1 any local focial Seculty office or a heaving office. You may
aiso mail vour request right to the Appeals Council, Office of Disabifity Adindieation a nd
Revigw, 5107 Leesburg E!"M&Mm&mm@wﬁﬁa Please put the Social Seourity

number shown above on any appeal you file,

See Next Page
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Tims to File an Appeal

t’.ll.";; flle an appeal, vou must file your vequest for review within 60 days from the date yoy get
5 notice,

The Appeals Council assumes you got the notice 3 days after the date shown above unless
you show you did not get it within the S.day period, The Counei} will dismiss 3 late reguest
uniess you show you had a good reason for not filing it on time,

.
Time to Submit New Evidence

You should submit any new evidence you wish to the Appeals Couneil to consider with your
request for review,

How an Appeal Works

Qur rcgulatioﬁ:s state the nules the Appeals Council applies to decide when and how 10 review
a case. These rules appear in the Code of Federal Regulations, Title 20, Chapter 111,
Part 404 (Subpart J).

If you file an appeal, the Council will congider all of my decision, even the parts with which
you agree. The Council may review your case for any reason. 1t will review your case if one
of the reasons for review listed in our regulation exists. Section 404.970 of the regulation lists
these reasons.

Requesting review places the entire record of your case before the Council. Review can make
any past of my decision more or less favorable ar unfavorable 1o you.

On review, the Council may itself consider the issues and decide your case, The Council may
alio send it back to an Administrative Law Judge for a new decision,

If No Appenl and No Appeals Council Raview
If you do not appeat and the Council does not review my decision on its own mation, you will
not have a right to court review. My decision will be a final decision that can be changed
only under spacial rules.

Your Right To Representation In An Appeal
You may have & lawyer or other person help you in any appeal vou file with the Appeals
Council. There are groups that can help you find a lawyer or give you free legal services if

you qualify. There are also lawyers who do not charge unless you win your appeal. Your
local Social Security office has a list of groups that can belp you with an appeal.

If you get someone to help you with an appeal, you or that person should lat the Appeals
Council know, If you hire someone, we must approve the fae before he can collect it. And if

Bee Next Page
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you hire 2 lawyer or a non-attorney who is eligible for direct payment; we will withhold up to
25 percent of any past-due benefits t¢ pay towards the foe.

If You Have Any Questions

'If you have any questions, you may call, write or vigit any Soglal Security office. M you visit
an office, please bring this notice and decigion with you, The telcphﬂuc number of the local
office that serves your area is (415)556-4043, Its address s Social-Suturity, 1098 Valencia
$1, San Francisco, CA 94110, -

“ F
an Francisce, CA 94122
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SOCTAL SECURITY ADMINISTRATION
Office of Disabiflty Adjudication and Review

BECISION

CLAIM FOR

Retirement Insurance Benefits

(Wage Earnerj (Social S Number)

This case is befors the Administrative Law Judge on a request for hearing. The Administrative
Law Judge has carefully congidered all the documents identified in the record a5 exhibits the
testimony at the hearing, and the arguments presented prior to the rendlering of this decision,

The claimant filed an application for retivement insurance benefits on April 4, 2007, The claim
was denied on April 21, 2007 because she lacked 40 quarters of covered gamings. Claimapg
untimely filed her request for an Administrative Law Judge hearing on July 2, 2007. Becanse the
claimant’s English is limited the undersigned finds “good cause” for ths late filing {(Exthilvt
9F/1). A hearing was conducted by the undersigned in Ban Francisco, California on Decernber 5,
2007 at which time claimant zppeared but did not testify. She was represented by ber son,
Fhillip Law, 2 nonattorney, Also present in the hearing roor was claimant’s danghter, Kathy
Law, who testified briefly.

ISSUES

The general issug is whether the claimant i¢ entitied to retirement insurance benefits under
Section 202(a) of the Bocial Security Act, as amended.

The specific issue is whether the claimant has sufficient quarters of coverage 1o be fufly insured
under Section 214{a) of the Social Seourity Aet, as arnended.

The evidence shows that the clalmant does have sufficient quarters of coverage to be fully
insured, therefore, she is entitled to retirament insurance benefits under Sestion 202(a) of the
Social Security Act, as amended,

Section 202(a) of the Social Security Act provides that retirement benefits are payabile 1o an
individual if they are fully insured, they are at least age 62, and they have filed an application for
a monthly retirament insurance benefit,

See Next Page
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Section 214(a) of the Act provides that an individual is “fully insured” if he has at least ome:
querter of coverage for each calendar year elapsing after 1950 and before the year in which he
artains age 62, or the year of his death, whichever ocourred fivat.

Section 205(c)(3) of the Act provides thet an individual’s earnings records shall constitute
evidence as 10 his earnings and an absence of an entry in such record as to wagas alleged to have
been paid o such individual for the period in question may be overcome only by convincing
evidence to esteblish that wages were actually paid. ¥ '

Bection 210() of the Social Becurity Act provides that the term “employed” mesns any
individual who, under the usual common-law rules applicable in determining the employer-
employes relationship, has the status of employee. Generally such a relaiionship cxists when the
person for whom serviess are performed has the righs to eouiro] and divect the individual who
performs the serviess not only as to the results to be accomplished by the work but slso as to the
derails and means by which thai result is ascomplished,

Section 211(a) of the Social Security Act provides that for an individual to have self-employment
coverage under Social Security, the individual must be engaged in a trade or business and have
net zarnings from self~employment income.

Section 21 1{¢) of the Aet provides that the term “trade or business” shall have the same meaning
as when used in section 162 of the Internal Revenue Code (IRC). Although he IRC does not
defing the term “nade or business,” certain criteria have been set forth in court decisions and IRS
rulings for determining whether a trade or business exists, In determining the existence of o
trade or business, the good faith intention of making a profit or producing income, continuity of
operations, repetition of rangactions or activities, regular occupation, and holding out to others
as being engaged in selling of goods or services are considered.

Section 211(g) of the Scolal Becurity Act defines the term “quarter of coverage™ as a period of
three calendar months in which an individual has been creditad with $870 in 2002, $890 in 2003,
$900 in 2004, $920 in 2003, $570 in 2006 and $1,000 in 2007 or more in seif amployiment
income,

The claimeant, sompianinGive Y. 2 born in China on June 10, 1245, She attained age 62
on June 9, 2007, the day preceding the anniversary of her birth (20 CFR 404.2(s)(4). The record
shows that the claimant needs 16 quartars of coverage to be fully insured and to qualify for
manthly benefits, The record indicates that the ¢laimaant has 18 quarters of coverage from 1997
through the third quarter of 2002 and her tax remirns show that this was based on her sglf
amployment income in “household cleaning: service” for 1998 through 2002 (Exhibirs 8B, SR/9-
18),

Mr. Law testified that his brother was advised by Social Security personnel in 1999 that if Ms,
Chow earned the sppropriate quartera of caversge by babysitting and paid the self employment
8% that she would be covered for Social Seowrity. In 1999 Ma. Chow advertised in 5 Chinese
language newspaper, Sing Tao, for providing child care services as well as spreading the news

Sex Mexi Page
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by word of mouth, When her first grandson was born in 1999 she and het hushand begen,
providing thess services, as well as for three children bovn later. Mr. Law tastified that he and
bis wife dropped the children off at 7:00 a.m. and picked them up at 7:00 p.o, and did not
provide direct supervision for bow Jus parents performed their duriss in childeare. When Ms,
Chow wegt to the Social Security office o file for retirement inswance benaflis she wag told that
the babysiting for her grandehildren was not coverad, and those quezters of coverags wele
deletesd from her records, This accounts for & lack of coverage on the camings record in Exhibit

8K,

The attached faderal income tax forms Schedule C-EZ show that We. Chow reporeed seif
employment eamings from shousecleaning: service” from 1998 through 2002, The nanws of her
work in 1997 is unknown, There is thus 4 discrepency Betweep Mr. Law’s testimeny that his
mother, the claimant, worked as a self employed babysitter of her grandchildren from 1999

© through 2006, Claiment zarned the eredits posted 1o her earnings record from 1997-2007.

Vo Clmmiant's tay, records from 2003-2006 show thei she was gelf eraploved as a babysiner for those
years (Exhilis $B/1-8). Her eamings wers alightly higher then those from houseclearing
($3360) and were 85000 each yenz, the amount avaiable under federal Jaw for dependent care.
M. Law has submitted racords from the Flexible Spending Account of Kathy Law showing
disbursamens in 2006 of $3461.40 on an anoual election of $4999.80 (Exhibit 4F/2), There is a
Fiorm for the FSA showing claiment’s signaturs as the dependent care provider, but it i undated
(Exbhibit 5B19). Pay stubs from Kathy Law's employer from 2003 and 2004 show that $4005.50
peit year was withheld for dependent oare (Bxhibit 48/4).

Qgeial Security Ruling 61-27 indicates that when an individual performs child care services i
her own home and receives no divestion from the child's parent, exept when special medicing
has 1o be given, and where there is no evidence showing & right to control or direst such
individual in the performance of such services, the individual is not an emploves with regard 10
cuch services, but is engaged in & trade or business.

Yo the instant cese there is a discrepancy betwesn M. Lav's testimony (on behelf of his mother
due to limited English) and the records which show that she reporied sarnings as & honsecleaner
from 1598 through 2002, Mr. Law testified to a call to the Sogial Seeurity uffice in 1999 wnd
based on thet information care of hie son, bom in 1999, as well as other grendehildren through
2006. The Social Security Administration acceptad those records, but M, Law offiacs no
explanation for this discrepancy. The clairnant's signatare on the FSA provider foreo is undated.
Had Ms. Chow not continued to fille federal tan retuma and presented evidence of a Flexible
Ypending Account for & family member the undersigned wenild have significant soncerns ghout
the veragity of this sestimony, This case s not identical to that cited by M. Law at the hearing in
that regard.

However, based on a review of all the evidence the nndersigned is persuaded that for the peried
from 2003 through 2006 that slaimant was engaged ina trade or business as a babysitter. This Is
derived in part from evidence of the dependent care account of Kathy Law i 2003, 2004 and
2006, As & child care pravider Ms. Chow performed those services in her home with no
direction from the parents for a period of approximately 12 hours per day, with the assistance of
nar huysband,

Bee Maxt Page
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The undersigned finds that the cleimant’s eamings as  self employed babysitter for the vears
2003 through 2006 are includibie in computing her earnings from selfsemploymens. The
undersigned further finds that the self-employment eamings for the period from 2003 through
2006 should be restored and credited to the claimant’s earnings record. The records show that
the claimant earned a minimum of $5000 in net self employment earnings in 2003, 2004, and
2006 and presumes based on the evidence that the same was eamed in 2005, She s cradited with
four quarters of coverage for each year with self employment incoms as a babysitter, With the
restored eamings from self-employment and quarters of coverage the claitant is fully insured,
and she is entitled o retivement insuranee benefits under section 202(r) of the Social Securiry
Act, a5 amended,

FINDINGS
I. The claimant flled an appieation for retirement insurance beneflis an April 7, 2007,
2. “The olaimant reguires 40 quarters of coverage for fully insured status.

3, The claimant was cngaged in a wrade or business as a babysitter in 2002, 2004, 2005
and 2006.

4, The self employment eamings for the period 2063, 2004, 2003, 2006 are to be
restored and credited to the claimant’s earnings record.

S The claimant is fully insured as she has at least 40 of the 40 required quarters of
coverage.

G The claiment is fully insured and is entitled to retirerment insurance benefis under
section 202{a) of the Social Secutity Act, as amended.

CI®
It is the decision of the Adminismative Law Judge that based on the application filed on

April 7, 2007 the claimant is fully Insured and is entitled to retirement insurence benefits under
section 202(g) of the Social 3ecurity Act, as amendad,




